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Landlord and Tenant Act Internal Review

Executive Summary

There has been increasing concern raised by non-government organizations (NGOs) in
Whitehorse. They have called for the Yukon Government to conduct a review of the
Landlord and Tenant Act (the Act). Identified concerns have been with Part 4 of the Act
pertaining to residential tenancies and the health and safety concerns of tenants in rental

sub-standard accommodation.

Specific provisions that have been identified (by the NGOs) as problematic are those
dealing with:
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This internal review of the Landlord and Tenant Act has been focused on Part 4,
(Residential Tenancies section), and the current processes within Consumer and
Proteciive Services. if it is determined that the review should be broader in scope, it will
be more involved and require action and commitment on the part of departments such

as Health and Social Services.

Analysis of the effectiveness of the iegisiation must also include consideration of other
statutes that directly affect the implementation of the Landlord and Tenant Act. The
responsibi!ity of responding to the concerns of tenants and landlords is covered under a
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Department of Community Seivices administers the Landlord and Tenani Aci, the
Department of Health and Social Services administers the Publfic Health and Safefy Act
and the City of Whitehorse, under ihe Municipal Act, has some jurisdiction over buiiding
codes. Other pieces of legislation also provide parameters for the conduct of landlords
and tenants in a residential tenancy relationship {(e.g. Human Rights Act).

The law on Resideniial Tenancies under Part 4 of the Landlord and Tenant Act has been
deveinnpd io serve and balance fairly the respective interests of both tandlords and

tenants. A central feature of the rental relationship is that neither party has a long-term
commitment to the other, but each has the benefit of recurring short-terms of cccupancy
that either party can terminate without cause.

Jurisdictional LOiﬂp&ﬂSOﬂ of Resideniial Tenancies Lega on

The Yukon Landlord and Tenant Act is similar to statutes that are currently in place

across Canada; however it also differs in many respects.
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provmma!/terrltorlal public health legisiation or municipai by-iaws. Maintenance and
safety standards are not generally regulated under landlord and el.ant legislation.
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in Yukon, when a landlord and tenant disagree about a tenancy issue, before making a
decision to apply to court for remedies, they are able to obtain information or assistance
from a rentals officer in Consumer Services to attempt to settle the dispute. Although
Yukon’s Act allows for binding arbitration, this is infrequent as both parties must submit a
written request. Parties also have access to services through Yukon Public Legal
Education Association’s “Law Line” or, for those who qualify, the Neighbourhood Law
Centre.

In other Canadian jurisdictions, the tenancy dispute office is often an independent arm of

government. In Yukon, landlords and tenants have direct access to Landlord and Tenant
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Court at no cost. Accessibility to court is an important protection for both landlords and

tenants and matters are heard in a timely and cost effective manner.

The concept that tenants should have some securily against arbilrary eviction has been
suggested. A Comoanson of Canadian jurisdictions shows a range of statutory notice
periods required for termination of tenancy. In many cases, the length of notice

corresponds with the reason for termination. In other jurisdictions, there is normally

a 2-3 month notice requirement for a landlord to end a tenancy agreement without cause
(i.e., no given reason). in severai jurisdictions, termination without cause is not aliowed.
In Yukon, one month's notice is required for a landlord to terminate a monthly tenancy,
and he or she can do so without cause.
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Landlord and Tenant Act Internal Review

introduction

This internal review has been prepared at the direction of the Yukon Government,
Community Services Department. This internal review of the Landlord and Tenant Act
has been focused on Part 4 (Residential Tenancies section) and the three areas that
have been identified by local NGOs as problematic. The role and mandate of the
Consumer Services office that administers this legislation, as well as other statutes and
bylaws ihat apply direcily io the landiord and ienant reiationship are aiso considered.

As the vast majority of landlord and tenant inquiries and complaints that come through
Community Services are from within Whitehorse, this review focuses on the situation
within the city.

a
have bee r!enhﬂpd as nmhlem;mr by various NCOQ (noh:-d

A number of NGOs are becoming increasingly concerned about the standard of rental

housing, particularly for low-income individuals and families. They have indicated to the
Minister that tenants are hesitant to complain to their landlord about concerns regarding
their premises for fear of risk to their tenancy. One concern expressed has been about
the Iength of notice periods for tenants to vacate the residence. Another issue has been

ine UULlUHb avaiiabie 1o fandiords and ienanis io resoive coniiicis nlvuwmu ihe
responsibilities of the respective pariies.
The foliowing motion was tabied by the Opposition in the legisiature in Aprii, 2007:

THAT this Housse urges the Yu kon Government to conduct public
consultations on the qutdat ndlord and Tenant Acf and hrin ng forward
amendments to the Act and its regulations that outline minimum housing and
health standards, as well as mechanisms fo solve landlord and tenant
disputes, and to so in an ex Us manner. H\/]Qtlgn :fz87>

in May, 2007, Minisier Hart publicly announced thai an iniernal review of the
Landlord and Tenant Act was underway.

-

andlord and Tenant Act

The Landiord and ..arli Jrdinance was amended in 1972 o deal with Residential
Tenancies under Part 4 of the Act. The statute was last an ended in 1994 to include
ot L .
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The Landlord and Tenant Act is the principle statute governing the renting of premises in
Yukon. There are other statutes, bylaws, and regulations that also apply directly to the
landlord tenant relationship such as the Public Health and Safety Act.

In Yukon, tenancies for residential purposes are "Residential Tenancies” under Part 4 of
the Landlord and Tenant Act. Leases are governed by the common law and Parts 1 to 3
of the Act.

Yacancy Rate and Rental Pricing

in Whitehorse, the past few years have seen a decrease in the avanaunuy of rentai
nousing. From 2002 through 2004, the vacancy rate for apartments’ fluctuated

between 4.0% and 9.0%. The vacancy rate has been 4.0% or below since June

2005 and the latest figure, December ‘07, the vacancy raie is 2.8%. (YG Bureau of
Statistics — Yukon Rent Survey, Dc(,ember 2007)
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Economisis believe that a vacancy rate of 3% is optimum as it aliows tenants
some choice and forces landlords to compete while allowing enough occupancy
that landlords can expect to earn a profit.

Community Plan on Housing and Homelessness in Kingston, 2006

The average nouse price increased $148,100, or 89.2% from the third auarter of
2001 to the third quarter of 2007 (YG Bureau of Statistics — Yukon Real Estate
Survey, Third Quarter, 2007). Higher home sale prices may be discouraging s

renters from buying homes, which can add to pressure on the rental market.
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surveyed increased by only $35 in Whitehorse (YG Bureau of Statistics — Yukon

The survev covers all buildings with four or more units. Buildings with less than four units (such
houses, suites and Gup{exes} are excluded from ihe survey. (YG Bureau of Statistics — Yukon

s o the rental value at which one-haif of the rents are higher and one-haif of
{ e ember 1957 to December 2007)
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Rent Survey, December 2007). Generally speaking, one can expect to see an
increase in rental prices when vacancy decreases and housing becomes more

difficult to find.

The Landlord and Tenant Act does not reguiate rentai prices; however it does provide
that a landlord cannot raise the rent within the first 12 months of the tenancy. After
which if the rent is raised, the landlord must provide the tenant with three months written
notice in advance of the increase.
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When conflicts arise, landlords and tenants can turn fo a rentals officer in Community
Services. The efﬁce receives and mediales complaints and if both parties consent enters

into binding arbitration.

Officers respond daily to requests for information and assistance regarding residential
landiord and tenant matiers. A C;uo&anhdi part of the rentals officer’s job is providing
fandlords and tenants with a plain English explanation of the law.

interested parties contact rentals officers by telephone, email and in person. The
majority of the contacts made are with landlords and tenants; however, other interested
parties do make requests for information. Officers at Consumer Services respond io an
average of 800 landlord and tenant information inquiries per year.

If a complaint of questionable conduct under the Act is received, an officer may
investigate and take steps to remedy the situation, but an officer will not usually contact
other parties without the permission of the complainant. Often a situation is rectified
simply by advising a party that the action they have taken is not permitted by the law.

When a more serious dispute arises an officer may attempt to reconcile the differences
by mediation. if common ground between the parties can be found it may be possible io
bring them to an undersianding and a compromise acceptable to both. Although 2
rentals officer has the authority under the Act to settle disputes through binding
arbitration, this is uncommon.

encour d for examn! i ntisin
place a“ld LhaL premises Conomon CI'\GCk“bLS are kept. More and more frequemly remais
officers are being asked to provide information sessions to various community groups.

Community Services has developed new information materials which are available
online or directly from Consumer and Protective Services. The materials include
common questions and answers, tip sheets on security deposxts and termination notices,

~ea \.IAU as nnmngﬁ tenancy-aareements andd nramicoe ~anditiame Al Al e
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Officers will also refer clients to other agencies that may be able to assist in certain
circumstances, including the Yukon Human Righis Commission, the RCMP, the City of
Whitehorse, Environmental Health Services and the Neighbourhood Law Centre.

Rental Housing Conditions

Current concerns relate to the poor repair and maintenance of some rental housing.

in Yukon, the Landlord and Tenant Act states that a landlord must provide and maintain
the residential premlses and property rented in a good safe healthy and tenantable
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standards estabhshed by law.”

These standards are neither identified, nor requlated under the Landlord and Tenant Act.
Other statutes and bylaws exist that apply directly to a fandlord and tenant refationship.

Public Health and Safety Act - regulates insanitary conditions in dwellings and
provides a health officer with the ability to make orders to ensure the breach is
remedied. Act is administered by Heaith & Social Services (Environmental Health
Services).

There is a provision in this Act allowing for the development of regulations respecting the
prevention and removal of unsafe conditions on public or private property.

Insanitary Conditions

Section 12.1 of the Act outlines the powers of reclification by a health officer, such
that he/she can require the person to remedy the breach within a certain time period.
if safisfied that the breach constitutes a serious and immediate threat (o pubiic

haalth the health nffiner mav sarva an order in immediatalv sion the activity or
health, the health officer may serve an order o immediately stop the activity or

- - I W o Lt L
business in which the breach is occuting unti
There are provisions in the Public Health Regulations that deal with insanitary
conditions in dwellings. A health officer can direct mitigation measures for correction
o~ el et eV e et ~F ., H ~ i H H "
or declare a building or part of it "unfit for human habitation
{Unsafe Conditions
The Public Health and Safety Act allows the Commissioner in Exacutive Council to
P N e R e TVt i Tava] o ey bl ey (=t aatatY, i
mare xcguh—ztluna respecting the prevention and removal of unsafe conditions on
public or pri te property. However, n@ regu!aﬁon or provision in a regulation has
been made er this section of the
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- provides the authority to develop bylaws witl
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On September 24, 2007, the City of Whitehorse passed the Controlled Substance
Properties Bylaw. This bylaw sets out requirements for remediation of buildings that

have been used for grow Uptﬂlduuilb 0]] Hlt:mdmpnt:tdmmc labs.

City of Whitehorse Emergency Services Sy":;',,f ~ provides authority to the Firg
Department to conduct annual inspections of apariment buildings, or inspections of
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public spaces in other accommodations such as condominiums, and to make an order
as deemed appropriate.

Building Standards Act - regulates building standards in Yukon. Within the city, the
City of Whitehorse (Building inspections Branch) controls and has authority to regulate
building/plumbing standards.

Electrical Protection Act - provides for public protection for electric equipment and
wiring and has the authority to make orders as deemed appropriate. Act is administered
by Community Services (Building Safety Branch).

Yukon Human Rights Act - The Yukon Human Rights "‘onﬂmissicr‘ promotes the

principie that every individual is free and equal in dignity and rights. They indicate on
their website thal the Yukon Human Rights Act applies to tenanoy 'tdamns.

Landlord and Tenant Dispute Resolution

f the Landlord and Tenant Act establishes standard obligations of both tenanis
and landiords for residentiai tenancies. This includes notice periods, security deposits,
privacy and remedies for both parties if obiigations are not fuifilied.

The Act also includes a protection for the basic obligation of the landlord and tenant to
comply with health and safety standards that are established by law. These standards
are neither identified, nor regulated under the Landlord and Tenant Act.

When landlords or tenants are failing to live up to their statutory obligations, the Act
provides for various methods of dispute resolution including mediation, arbitration and
provision for the Courts to hear cases at no cost to either party.

fMediation

Mediation can be requested by either the ienant or the landiord and pariicipation
is voluniary. The purpose of mediation is fo help the parties understand thmr
respective positions and to come fo a resolution

Once a landiord and tenant hay co.nmenced proceedings in a court or the case
has been resolved in court, a rentals officer can no longer mediate the dispute

Arbitration

A rentals officer may arbitrate a dispute upon writien request from both the
landiord and tenant. If the landlord and tenant agree to binding arbitration, they
may not withdraw the dispute from arbitration and the decision is final and
binding on both of them (not subject to appeal). A decision may be filed with the
court and then it becomes an order of the court and can be enforced as a
S'U‘GIng;n of the court.

3

Landlord and Tenant Court (Territorial)
The Act provides that a landlord or tenant can make applicaﬁon to a judge for

PO ¢
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any matter under the Act including seeking an order to have health, safety and

maintenance standards established by law enforced. A judge may authorize
repairs and order cosis to be paid by the person responsible for the repair, may
order compensation to be paid by either party, may aliow tenancy to continue or
may terminate the tenancy on any terms and conditions as the judge sees fit.



It is clear that landlords and tenants are accessing the courts when necessary.
In the 2005 calendar vear, there were 17 applications under the Landlord and
Tenant Act. This number jumped to 29 in 2006, and rose again to 31 in 2007.

There are standing daftes for civil matters that would include small claims and
landlord and tenant matters; however the court schedule is somewhat flexible. If
it is urgent, the matter may be heard within a week. Sample court filing
documents are available to the public from the court clerk.

There is no cost for a landlord or tenant to file in Landlord and Tenant Court.
Small Claims Court (Territorial)

In some cases, persons choose to open a file in Small Claims Court to sue for
unpaid rent or property damages. Small Claims Court hears civil cases in which
the amount of money or the value of personal property being claimed is $25,000
or less. Fees for filing a claim vary with the amount of the claim ($50 for claims
up to $3,000 or $100 for claims up to $25,000).

. .
anmun
otice of Tes

Under a residential tenancy, the relationship between landlord and tenant is contractual
and the tenant has no legal interest in the land. Yukon’s legislation recognizes that the
landlard can terminate the tenancy and get possession without cause. The law on
residential tenancies is developed fo balance fairly the interest of both landlord and
tenant where a central feature of the rental relationship is that neither party has a long-
term commitment to the other, and either party can terminate without cause.

The Act sets out the procedure be followed in terminating residential tenancies. A

landiord to a tenant is not enforc _h by law unless in writing.

Ly £l i L h
(3 1 Moy I N o P\T Y T
centinues from month to month until terminated by one of the parties. A notice to

The most common residential tenancy is f he monthly tenancy, which ‘s a tenancy that
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ven {o the landiord or tenant on or before the iast

H

terminate a monthly tenancy must be gi
the last day of the next month. Residential tenancies

£ L

day of the month to be effective on th
can aiso be weekly or yeariy.
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The termination notice can be shorter where the tenant commits a substantial breech of
the agreement. The landlord can terminate for cause by giving 14 days written notice
which states the effective date of termination and details of breech or the landlord may
apply to a judge for an order to terminate. A landlord or tenant may at any time after

notice is given, apply to a judge for a declaratory order respecting the v ahd|ty of the

termination and a judge may confirm termination or invalidaie the termination of t

A landlord cannot terminate a tenancy of a mobile home site in the months of December,
Januarv or February i.e. requiring a tenant to relocate their mobile home. Moves in the

B R P P S,

coid of winter could do cjamage to the water and sewer sysiems and the mobile home.



Protection against retaliation

One NGO has requested that the Landlord and Tenant Act be amended to give
substantial protection to the tenant who complains about the condition of the
premises. Section 97 of the Act speaks specifically to situations of potential
retaliation by landlords. This section allows a judge to refuse to grant an order
allowing repossession of the residence by a retaliatory landlord.

Conclusion

A good balance of rights and responsibilities in the landlord/tenant relationship
can be beneficiai to both sides. A ienant needs some proiection against the

praciices of unscrupuious landiords, but must also assume some obligations
. . ] .
while occupying the landlord's property A landlord needs {o have his property
N e LV T T B S S T W1 oo S e i PO U ne PR P P 1y
propeny 100Kea arier winiie it is Ubbuplb‘u by a tenant and needs (o receive

adequate notice in the event that a tenant is leaving the property. At the same
‘time, a landlord should treat tenants fairly and ensure the property meets health
and safety standards.

There is, however, the ongoing possibility of tension and conflict arising from an
imbalance in power. The law has tried o respond to the tension between
competing needs in a way that balances the rights of each side.

Reference Guide to Landlord and Tenant Law in Alberta

The current rental situation in Whitehorse shows a decline in the avallablhty of rental
property in recent years, and a correspon :umg increase in the number of calls io.the
Community Services’ Rentals Office. Although the Landlord and Tenant Act does not
reguiate rental pricing, there does not appear to be an increase in rents o hf‘ \..xlten:t

might expect with the reduction of availability.

Letters to Minister Hart from various NGOs have focused on what are felt to be
deficiencies in the Landiord and Tenant Act, including such matters as health, safety and
maintenance standards for rental housing, an inadequate dispute resolution process,
and insufficient notice periods for termination by landlords. However, there has also

been increasing pressure for a full scale review of the Act that would include substantial

public consultation.

A review of other Canadian jurisdictions (appendix "A”) shows that Yukon, like most
every other province and territory, does not regulate rental housing standards under its
residential tenancies legisiation. in each jurisdiction, these matiers are dealt with as part
of the standards sei oui for the general housing popuiation. in Yukon, the issue of a
landlord’s failure to abide by requirements under the Landlord and Tenant Act for
maintenance and rpngir cannot be resolved Qn|ml\/ within the vacuum of this one niapp of
legisiation; responsabmty for these matiers fal wuthm the purview of other statues and

bylaws.
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Yukon's process for landlord and tenant dispute resolution is unique within Canada
(appendix “B"). Only in-Yukon are landlords and tenants afforded direct access to the
courts, in a timely manner and at no cosi, {o resolve their differences. Sample court
filing documents are available to landlords and tenants from Court Services as well as
on the Yukon Pubiic Legai Education Association (YPLEA) websiie.

Many jurisdictions have an arms length residential tenancy office that provides landlords
and tenants with information and a dispute resolution process (quasi-judicial) for
resolution of disputes (an application fee of between $20 and $75 is required to initiate
dispute resolution services).

Numerous Canadian jurisdictions require 2-3 months notice by a landlord fo terminate a
tenancy (appendlx “C”). In additions, several of these Junsdlc’uons will only allow

18 . .. T ifi ,\.\_L._A,_LL |
w

termination Dy the landlord with cause. This is in contrast to Yukon, where a iandio

. -Ll

terminate a tenancy with one mont

~ory
vait

Ul

(.

}
notice, and without

These longer notice requirements appear to be balanced by a shorter notice period
where there has been substantial damage to the residence, or where the safety of the
landlord or other tenants is at risk. A number of jurisdictions also require fewer days
notice for non-payment of rent (as few as five days compared with Yukon's 14). This
approach acknowledges the fine balance to be maintained between the interests of both

o U
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Inter-Jurisdictional Comparison
APPENDIX “B”

Tenancy Dispute Resolution

Be If negotiation with the other party has been unsuccessful, either the landlord or tenant may request that a Residential Tenancy
Branch Information Officer contact the other party to provide information about the rights, responsibilities and options under
residential tenancy law.

If the landlord and tenant still can't reach agreement, either person can apply for a dispute resolution hearing. A dispute resolution
officer can hear a claim for money if the amount is less than $25,000. If it is a higher amount, a landlord or tenant must apply to the
Supreme Court of British Columbia.

AR The Tenancy Dispute Office is part of the Government Services Department.

New Pilot Project: Tenants or landlords can now file a written application for dispute resoclution service at a Residential Tenancy
Dispute Office, rather than go ic court.

Hearing is scheduled, a decision issued by the Tenancy Dispute Officer that is gja:,@ on both parties. Filing fee is $75.

The order must be filed in the Court of Queen's Bench before it takes effect.

SR The Office of the Rentalsman (Department of Justice) provides advice to residential landlords and tenants about their rights and
obligations. It provides a hearing process io resolve disputes.

The Rentalsman may direct an investigation into the matter, hold a hearing and issue a written notice of the hearing to all psople
concerned. The decision can be appealed to the Queen’s Bench.
$20 application fee.

VIES Residential Tenancies Branch tries to mediate all disagreements between tenants and landlords, except for complaints abcut rent
increases. If necessary, the branch can make a decision and issue an order. The branch makes decisions on claims for
compensation and applications for orders of possession.

The fee for filing a claim for compensation is $20.00. The fee for filing an application for an order of possession is $60.00.

Ol The Ontario Rental Housing Tribunal is an independent, quasi-judicial agency.

The Tribunal also provides landlord and tenants with information about the rights and obligations each has under the Tenant
Protection Act.

Tenants and landlords can file a written application to the Tribunal to resolve certain types of disputes, either through mediation or
adjudication. Most types of applications require payment of an application fee.

In mediation, a tribunal mediator will help & landlord and tenant to resolve a dispute and reach an agreement they are both satisfied
with.

In adjudication, a hearing is usually held. A Tribunal member makes a decision based on the evidence examined, and issuss an
H )
order”.




Inter-Jurisdictional Comparison

APPENDIX “C”

Termination Notices Periods®

BC

10 Days - non payment of rent

1 month — landlord, with cause

1 month — tenant, without cause

2 months — iandlord's use

AB

14 Days — by landlord when there is
substantial breach of tenancy agreement
including non-payment of rent

24 hours - in extreme circumstances
(e.g. major damage or assault of
landlord)

3 months - landlord's use

1 month — tenant, without causs

1 year - landlord converting rental unit to
condo or to undertake major renovations
(rent cannot be increased during that

year).

SK

Landlord may apply for order of
immediate possession if rent more than
15 days behind or in other extreme
circurnstances

1 full calendar month - landlord’s use or
other cause

1 month - tenant, without cause (may
give more immediate notice if serious
breach of the agreement)

N/A

ME

immediate - landlord, after 4 days non-
payment of rent

5 days - landlord, for e.g. NSF cheque
for security deposit or extracrdinary
damage

1 month - breach such as damage to
unit, ete.

1 month — tenant, without cause

3 months — landlord's use

10 days — landlord if tenant is impairing
safety

10 — 20 days - landlord for e.g.
damages, quiet enjoymant, non-payrent
of rent

2 months to 120 days - landlord’s use

60 days - tenant, without cause

Only Rentalsman may order an end to
the tenancy for reasons of conduct. If the
tenant will not leave, eviction may be
ordered by Rentalsman

1 month - either landlord or tenant,
without cause

Long-term tenancy (five years cr more):
3 months — landlord's use

1 month — tenant, without cause

15 days - landlord, after 30 days non
payment of rent;

5 days — landlord, where tenant poses
safety risk to others

1 month — tenant

3 months — landlord, without cause

landlord must apply to the Director to
terminate tenancy of 5 years or more

' Month-to-month tenancy agreements
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